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To the General Assembly of Alabama : 

The special joint committee, consistingšof two Senators 
and three members of the House of Representatives, to 
_ which was referred the report of the commissioner of swamp 
and overflowed lands, and an inquiry into the legality of the 
sales of said lands, and the returns thereof, respectfully sub- 
mit this report. The testimony taken by the committee is 
herewith submitted. The resolution of the General Assem- 


bly under which your committee was required to act, is as 
follows: 


Resolved, by the House of Representatives, the Senate concurring, That a 
special committee, consisting of three on the part of the House and two on the 
part of the Senate, be appointed, with power to send for persons and papers, 
and to sit during the sessions of the House and Senate or in vacation, whose 
duty it shail be to take under consideration the report of the Commissioner of 
swamp lands with the accompanying evidence, books and documents, together 
with such other legal and proper evidence as may be offered before them by 
any person interested, touching the legality of the sales of said lands and the 
returns made thereof to the State, and report by bill or otherwise, as may be 
deemed advisable to this General Assembly, at such early ony as will afford 
time for consideration and action thereon. 

Resolved second, That said committee be, and they are hereby instructed, to 
give immediate notice of the above resolution to the late receiver, John R. 
Tompkins, and to the late agent, Henry St. Paul, with the request that they 
and each of them give immediate notice to the committee of their intention, 
if any such they have, to offer evidence under the same, with specific allega- 


tions, together with the names of witnesses and summary of facts proposed to 
be proved by each. 


The committee at an early day after its appointment noti- 
fied Jno. R. Tompkins, Esq., the former receiver, and Maj. 
Henry St. Paul, the former agent, of the action of the Gen- 
. eral Assembly, furnishing each of them with a copy of the 

above resolutions. Afterwards the said parties and all 
others interested in the subject of investigation were notified 
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of the time and place of the meeting of the committee. 
Messrs. Tompkins and St, Paul were each invited to attend 
and to present a statement of the facts they proposed to 
prove, together with a list of the witnesses they desired to 
have summoned. 

On the°2d day of January, 1879, the committee met in 
Mobile and was engaged many days in examining a number 
of witnesses, whose depositions accompany this report. 
Most of the witnesses previously examined by the commis- 
‘sioner appeared and verified in substantial particulars their 
former statements, and were further examined by the com- 
mittee, and cross-examined by any person interested who de- 
sired to cross-examine them. l 

The committee also received such legal evidence as was 
offered, and examined. such witnesses as were called by any 
of the parties interested. After hearing all the testimony 
produced touching the legality of the sales and the returns 
thereof, as required by the resolution, your committee pro- 
ceeded to consider the reports of the commissioner, and the 
matters in evidence touching the legality of the said sales 
and the returns. Under the resolution it is not thought to 
be the duty of this committee to inquire into the acts of the 
commissioner of swamp and overflowed lands, nor of any 
matters contained in his said report, except as the same 
shall refer to the legality of said sales, and the returns 
thereof. . 

The committee, therefore, confining its inquiry to these 
two subjects, begs leave to report— 

1. That nearly all of the lands have been illegally sold. 
2. That full and proper returns of the proceeds of the sales 
of said lands have not been made. 

It will not be proper for the committee to enter into an 
elaborate argument to sustain these conclusions. A state- 
ment of a few of the prominent facts disclosed by the testi- 
mony, and, a reference to the law, will be deemed sufficient. 
And if the conclusions to which the committee has arrived 
be not correctly drawn therefrom, this will be seen upon an 
examination of the evidence printed by order of the General 
Assembly as a part of the commissioner’s report, together 
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with the testimony taken by this committee and herewith 
submitted. 

In order to decide ray whethér any of said sales 
were legal it would be necessary to examine each par- 
ticular sale. But such an examination would occupy far 
more time and labor than your committee could give, and it 
must suffice to examine a few of them and classify those 
which are examined. 

The patents in all the cases seem to the committee not 
sufficient to have conveyed the legal title. They all seem to 
have been executed, and sealed in a manner not prescribed 
by law. The statute of 1861 prescribes that the land must 
be sold “under the rules and regulations of land sales by the 
United States.”—Acts 1861, p. 12-15. And it may be con- 
ceded that the patents and certificates must be issued in the 
same manner and by the like persons as in sales by the 
United States. A statute of the United States permits the: 


name of the President of the United States to be signed to — | 


patents by an officer created for that purpose, and directs 
that the seal of the land office shall be affixed thereto; and 
it may be contended that when sales are directed to be made 
“under the rules and regulations ” of the United States, the 
patents may be signed by an officer for the Governor, and if 
so, then, there being no statute creating in the State any 
officer for that purpose, his private secretary may do so. 
But there is no statute authorizing such signature, and if 
there was such a statute it would be in direct conflict with 
section 13, article 3 of the Constitution of 1868, and of sec- 
tion 22, article 5 of the present Constitution. Again, the 
patents for these lands were signed in blank, and the names 
of the purchasers, and the description of the lands, were in 
many cases long afterwards filled out by the receiver. The 
rules and regulations of the United States as to sales of 
lands require that both of these shall be in the patent before 
it is signed and sealed. In some instances, after the repeal 
of the law authorizing the sale of these lands, patents were 
filled out and delivered for sales purporting to have been 
made before said repeal, and in some instances these blank 
patents were filled up and issued for sales made long after 
the repeal of said law. In nearly every case where inquiry was 
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made, the evidence given by parties who held patents as the 
assignees of persons named in said patents is that they never 
had any transactious with such assignors; did not know them 

and never heard of them. Your committee was never able 

to identify any of these so-called assignors by the testimony 
of persons long resident in the neighborhood of these lands. 

Oscar Cassibry, in his testimony before your committee, 

states that in reference to the patent issued to Amanda St. 

Paul, wife of Henry St. Paul, in which the grantee therein is 

named as assignee of said Cassibry, that he had never owned 

nor bought any of said lands, and that he had not made any 

assignment whatever. The book containing what purports to 
be pre-emption affidavits, shows that the signatures to many 
of these affidavits are in the same hand-writing; some of the 

affidavits have a Jurat without a signature; some are signed 

without any jurat; some have neither signature nor jurat, 
and in many instances the names merely are signed without 
any affidavit. In some cases, also, the patents were issued 

after they had been manipulated by detaching a portion 

containing the signature of the Governor and the seal, and 
attaching it to portions of other patents, so as to make one 

patent out ofthe fragments of two or more. 

Your committee is therefore of the opinion that the legal 
title to these lands did not pass out of the State by the issu- 
ing of these patents. In some cases, however, curtificates of 
entry were issued, and wherever it is shown that such certifi- 
cates have been legally issued, they are deemed sufficient to 
carry with them the legal title. But the committee is of 
opinion that few, if any, such certificates were legally issued. 

It therefore becomes a question whether the equitable 
title is in these purchasers or any of them. In order to ac- 
quire a perfect title in equity, it is necessary that there 
should be a legal contract of sale, and a payment of the pur- 
chase money. To ascertain whether a legal contract of sale 
was made, it will be necessary to examine the circumstances 
of each particular case. But as there are many sales very 
similar in the main features, it is deemed sufficient to name 
one or more of each class of them. In the case of the pur- 

. hase by i 
QUEAL & OO - 
~mmittee is of opinion that no legal contract of sale 
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was made. The first objection urged to the legality of thig 
sale is that the price agreed to be paid was ten cents per 
acre, when the minimum price fixed by law was twenty cents 
per acre. In our opinion the evidence on this point is con- 
flicting. Tt is true that the receiver and agent advertised the 
sale of these lands in Baldwin county, and stated in the ad- 
vertisement that the minimum price had been increased; and. 
it is also true that the board had passed some resolutions 
recommending such increase. But these resolutions were 
not spread on the minutes of the board, but these and orig- 
inal resolutions were pasted in the book of minutes of the 
board. The evidence is not conclusive that the board ever 
did in fact increase the minimum price, which had been 
legally fixed at ten cents per acre, the testimony being con- 
flicting on this point. The next objection to the legality of 
the sale is, that it was made in violation of that rule and reg- 
ulation of the United States land office, which requires that 
before lands can be sold at private entry, they must first be 
offered at public sale. The evidence does not disclose that 
an offer at public sale to dispose of the lands had been made. 
The rules and regulations require that each sub-division of 
a section, not exceeding one hundred and sixty acres, Shall be 
separately offered at not less than the minimum price. The 
proof shows that this was not done, and, therefore, a private 
sale was not a legal sale of these lands. A sale made in di- 
rect violation of these rules and regulations can not be said 
to be legal. But it is said that the purchasers acted in good 
faith, and thought they were making a legal contract. The 
actual good faith of these purchasers cannot, under the evi- 
dence, be impeached. The payment to the receiver of about 
thirty-three hundred dollars for the patents, after the pay- 
ment of fifteen thousand dollars for the lands, is shown by 
the evidence to have been made without any collusion with 
the receiver or other person to do wrong. The evidence of 
P. J. Anderson is conclusive of the fact that this sum of 
about thirty-three hundred dollars was exacted of these pur- 
chasers without authority and contrary to law. His evi- 
_ dence shows, and in this he is corroborated by Č. T. Stearns, 
that whenever homestead entries are made there are fees 
charged and collected out of the pre-emptors and forwarded 
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to the government. : But where lands have been offered at 
public sale, and are afterwards sold at private entry, the tes- 
timony is conclusive that only the price of the land can be 
received and no more. In such case no fees can be received 
from the purchaser for certificates, patents, or other pur- 
pose. If these lands had been regularly offered at public 
sale, and were then legally sold at private.sale, Mr. Ander- 
son shows that no fee or cost, and nothing outside of the 
price fixed by law, could have been collected legally from 
Queal & Co., by the receiver. And if the land had not been 
offered at public sale, then it could only have been disposed 
of as homesteads, which was not done. Under no law, 
therefore, could Queal & Co. have. been legally bound to pay 
any of said thirty-three hundred dollars to the receiver, and 
in the absence of other proof this fact might lead to the im- 
pression that there was not the bona fides in the transaction, 
which is essential to a legal contract of sale on their part. 
But on the other hand it is shown that the purchase money 
for the land, about fifteen thousand dollars, was paid some- 
time before the thirty-three hundred dollas was exacted of 
them, and therefore the payment of this latter sum did not 
enter into the contract of sale when made. And your com- 
mittee is therefore clearly of opinion that no actual or legal 
fraud entered into the purchase so far as Queal & Co. were 
concerned. 

Tt is no part of the duty of this committee to enquire 
whether the State of Alabama has, by its receipt of the pur- 
chase money, and by its legislation in reference thereto, or 
by the act of its Governor and other officers, validated this 
sale or estopped itself from denying its validity. Nor is it 
our duty to enquire whether our_State shall, under the cir- 
cumstances of these sales, feel bound to protect these pur- 
chasers, and give them full title to these lands. 

Nor does the committee feel called on to enquire or ex- 
press any conclusion as to the compromise made by these 
purchasers and the State through the Swamp Land Commis- 
sioner. 

Although your committee found very few instances among > 
these sales, apart from the sale to Queal & Co., in which the 
Agent and Receiyer sold the land directly to the purchaser, 
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as if the offer at public sale had been made, there may be 
others, and possibly many others, of like character. 

There is another large class of sales in which the pur- 
chasers have not acquired a perfect equity. We submit as 
an example of these the sale to the Mobile & Ohio Railroad. 
Company. The contract of sale-to this company was illegal . 
in this : 

1. The sale was made to the road as assignee of a large 
number of pre-emptors, who were represented to have ‘en- 
tered these lands. as homesteads. But “the rules and regu- 
lations” of the U. S. Land Office expressly forbid the assign- 
ment of a homestead entry, and there is no authority what- 
ever to make sale to such an assignee. 

2. The homestead entries of these assignors were void, 
because they had never paid anything on them, because, as 
A. B. W. Kennedy testified, not more than one in twenty ever 
had any improvements on them, and because there is no 
evidence sufficient to satisfy the committee that the proper 
affidavits were made. The testimony of P. J. Anderson is 
conclusive that no homestead entry, without the payment of 
the price fixed by law, is valid. 

3. The contracts of sale to the M. & O. R. R. were illegal 
and irregular also, because in very many cases the sale was 
made after the passage of the Act of February 26, 1872. It 
cannot be said that the pre-emptors had acquired vested 
rights, which said Act could not divest. Patents could not 
have issued to them legally after the passage of said Act, 
unless the lands had been sold to them “in compliance with 
law” and they had paid for them bona fide as actual settlers- 
But they had not purchased them in compliance with law, 
they had not paid for them, and they were not actual settlers, 
as Kennedy shows, that only one quarter section in twenty 
ever had any improvements, and they could not assign their 
rights, if they had any, to another. The testimony shows 
that a large number of these pre-emptors did not become 
actual settlers, and could not have acquired any rights which 
they could assign. The M. & O. Railroad certainly pur- 
chased these lands and acquired the title through these 
assignors only; it.can not be heard to deny that it knew this to 
be the fact. It was so stated in the patents, and its officers 
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are chargeable with a knowledge of the law, which prohibits 
homestead entry from being assigned. It may be true that 
the road is not chargeable with a knowledge of the fact, that 


the Agent or Receiver had not received the money, or had — 


not made affidavit as required by law, or that the purchasers 

had not become bona fide settlers. But a knowledge of many 
of these facts did not reach them through the sarroyon Ken- 
nedy, its agent. 

4, It seems to the committee that the officers of- the road 
are chargeable also with a knowledge of the Act of February 
26, 1872, and that after its passage there was no Agent or 
Receiver authorized to sell any of these lands.” By the terms 
of that act, no one was authorized ‘to sell, and the Agent and 
Receiver had no right after that repeal to issue patents to 
- anyone. The Act of February 26, 1872, terminated all the 
powers of the Agent and the Receiver, and neither of them was 
authorized to do any act connected with the swamp and 
overflowed lands any more than any other citizen. It is 
true, the Act does not prevent the issue of patents to lands 
“sold in compliance with law and paid for by bona fide set- 
tlers.” But it does not authorize the Receiver to issue such 
patents, nor to do any other act in connection with said 
lands. The road is therefore clearly chargeable with knowl- 
edge that at the time many of these sales were assigned or 
made, there was no Agent or Receiver empowered to act tor 
the State. 

5. As bearing upon the question whether the. contract of 
sale was bona fide on the part of the road, it may be well to 
allude to the sums of money paid to the Receiver. These 
sums were paid at the time of ‘the purchases, and not after- 
wards. The road paid $26,000 or thereabouts, and is charge- 
able with a knowledge of the fact that only about $12,500 of 
this sum was the price of the land, and that the balance was 
for fees and charges, to-wit: over $13,000. The road may 


contend it is not chargeable with knowledge that the law did. 


not authorize the Receiver to exact of it this sum of $13,000. 
And it becomes therefore a subject of investigation whether 
the Receiver did have legal power to charge so large a sum. 
In 104,000 acres there are about 660 sub-divisions of 160 
acres each. If the Receiver charges $18 on each sub-divis- 
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ion of 160 acres the aggregate would be for charges $11,880, 
to which add 50 cents to the secretary for signing, making 
$12,210. In the opinion of the ‘committee, although “the 
rules and regulations of the United States Land Office” per- 
mit in homestead entry the charge of fees as shown in Mr. 
Stearns’ testimony, and a sum for the government, yet in . 
these sales it is apparent that only the minimum price fixed 
by the board, in lieu of the sum of money required by the 
U.S. Government, could be charged, and that, in the absence 
of any contest, no fees or charges of any description could 
be legally made, whether the sale was made as a homestead 
or at private sale after a public offer. It seems to the coms 
mittee beyond controversy that in homestead entries no 
more than $4 for each entry could possibly be charged, ex- 
cept in contested cases, and it is our opinion that even such 
a charge as that is not allowable. The costs of a contest are 
certainly to be paid by the contestant and by the contestant 
only. But the evidence in regard to contested entries is very 
unsatisfactory. In order to make up a sum. proximate to the 
large sum exacted by the road there must have been contests 
in more than 600 entries. But no copies of these contests 
- were forwarded to the Executive Office, and the record of’ 
the trials are not shown to have been kept, except on papers 
which are supposed to have been burned in the agent's 
office. We can not understand how there should have been 
so many contests, all of them decided in favor of the original 
pre-emptors, in which neither the contestant nor the con- 
testee had paid anything for costs or charges. Certainly the 
road was not the contestant in these cases, nor “the party 
making the costs” of these contests, and by law no one else 
can be charged with such costs. The conclusion is irresist- 
ible that the road is chargeable with a knowledge of the 
fact that as the purchaser of these lands no charge for con- 
tests should be exacted of it. Yet with a knowledge of the 
law, this purchaser paid these costs of contests, a very large 
amount, with knowledge that only about half the sum paid 
by them was for the land purchased. It may be true as a 
matter of fact that the officers of the road did not enquire 
and fully understand what the law was in that regard. l But 
it will not do for any one to say he did not know what is the 
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statute, nor will it do for this purchaser to say that it did 
not know that when some of the transactions were had there 
was no Agent or Receiver capable of doing any business in 
reference to such a sale. 

It is therefore apparent that no legal contract of sale was 
made to the M. & O. R. R., and no legal or equitable title 
created. 

There are very many sales similar to this in their main 
features. The case of Capt. William Otis -is of this class, 
In this and in several other instances the money was paid 
after February 26, 1872, when the Receiver’s authority to 
yeceive any money had expired, and when he was no longer 
invested with power to act for the. State. 

There are other sales which seem to have been made to 
one or the other of the officers charged with making the 
sale. In the matter of the Underhill and Williams entry it 
seems that this was true. And also in the case’of M. A. 
Dees, the patents are said to have been issued to the Re- 
ceiver. The “rules and regulations” of the Land Office of 
the United States forbid all such entries, and there can be 
no question whatever that all such sales, whether made di- 
rectly to the officer, or indirectly in the name of a third 
party, are illegal. and wholly void. 

There are a few of these sales, which in equity are valid, 
and for which patents ought to issue, so as to convey the 
legal title. As an example of such sale the purehase by 
James Bligh may be named, also that of Rosanna Odermott. 
While there are irregularities in many of these cases, such 
as the payment of fees not authorized by law, the committee 
thinks that a perfect equity has been created and that pat- 
ents should be issued. 

And while it is the conclusion of the committee that the 
most of the purchasers of these lands have not acquired a 
legal nor an equitable title to the lands, and that the sales 
were illegally made, yet very many of the purchasers, we 
may safely say a majority of them, acted in a manner in no 
way to be condemned, except perhaps in not more fully in- 
forming themselves of the law and facts connected with their 
transactions. It may be questioned whether the issuance of 
patents in blank by the Governor and their delivery, in some 
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instances, long after he had gone out of office, be regarded 

as such a confirmation and approval of the sale as will cause 
the irregularities of it. In a few cases, and especially in the 
Queal case, the Governor knew all about the sale and ap- 
proved it before it was consummated ; but in most instances 
the patents were signed in blank, and subsequently filled out 
by the Receiver. As to whethér the ‘Legislature has by its 
action cured these irregularities, we do not enquire. In such 
matters the rules which govern men in their contracts and 
transactions with each other can not and ought not to con- 
trol in every case the conduct of a government to a citizen: 

The returns of these sales have not been legally made. 
Monthly returns were required by law of all moneys re- 
ceived. The proof shows that in many cases money was 
received as costs and expenses which have never been paid 
over. 

The three thousand three hundred dollars in the Queal 
purchase, the thirteen thousand dollars in the M. & O. R. R. 
purchase, the four hundred and fifty dollars in the Otis pur- 
chase, and the five hundred and fifty dollars in the Kaufman 
purchase, are examples of cases where fees were received and 
not paid into the Treasury. Whether these sums should 
have been paid into the Treasury may depend upon whether 
the Receiver legally collected them. The testimony of Mr. 
Anderson shows that all charges and fees of every descrip- 
tion, whether in contested cases or others, must be sent to 
the Treasury, except that costs of notice and such costs as 
do not remain in the hands of the offictrs of the Land Office, 
may be paid to those entitled thereto. By our statute the 
Agent and Receiver could charge in contested cases the 
usual fees of courts and two dollars for each deeree. But it 
was their duty fo pay these fees and the two dollars into the 
State Treasury, according to the “rules, and regulations” of 
the United States Land Office. Certainly all fees legally 
collected should have been so paid. It may be questioned 
whether.such fees as were not properly and legally collected 
can be required to be paid to the Treasurer. 

As has already been shown, the three thousand three hun- 
dred dollars collected from Queal & Co. was not a legal and 
proper payment to the Receiver. And if there had been no 
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‘other objection to the payment of this sum, there was a fatal 
one in the fact that more than seven hundred patents were 
issued, when one patent was all that was required. Instead 
of issuing a patent for the whole, the Receiver issued more 
than seven hundred different patents for the various sub- 
divisions. The only excuse for issuing these seven hundred 
patents was that the description could not be contained in a 
less number of patents. In entries in the United States 
Land Office all the lands embraced in a single entry are con- 
veyed usually in a single patent, although many sections and 
sub-divisions constitute the entry. It was therefore im- 
proper, if not illegal, for the Receiver to have issued so large 
a number, and thus multiply the costs. As heretofore stated, 
we are of opinion that any charge for any patent or for the 
entry was unauthorized by law. Butif these costs or charges 
were legally made and collected, it was the duty of the Re- 
ceiver to have paid them into the Treasury. He did not do 
this, but as Maj. St. Paul testifies, he paid one-half of if to 
the agent and the other he retained, making no réturn there- 
of. If this charge was illegal and unauthorized, it becomes 
a question whether the State, or Queal & Co., has a right to 
recover it back. It seems to the committee that the State 
may recover it. The Receiver took it in his capacity of an 
officer of the State, and can not be heard to deny that he 
must account for it as for other charges collected by him. 
He can not be heard to say that it was illegal for him to 
receive it. This doctrine is discussed in Belcher v. Saun- 
ders, 34 Ala. j l 

And so of the charges in the M. & O. R. R. sale. If these 
charges were legal they ought to have been returned. Tf 
‘they were for contests they were not paid by the contestant 
or parties creating them, and like the charges in the Queal 
case, ought to have been returned. The same may be said 
of the charges in the Otis purchase and the other similar 
cases. i 

According to the rules and regulations of the United States 
Land Office, all charges and fees are paid into the Treasury ; 
not a dollar of them is allowed to be retained by the officers, 
no matter how or for what purpose collected. In these sales 
by the United States a salary of five hundred dollars is 
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allowed, and then a portion of the charges is paid to the 
officer out of the Treasury until his salary reaches three 
thousand dollars, and no more. Section eight of our statute 
changes this, and declares that the compensation shall be 
two and a half per cent. of the price paid for the lands, not 
to exceed eight hundred dollars per annum. He is not to 
receive any part of the charges or fees. It will not do to say 
that, as “under the rules and regulations of the U. S. Land 
Office,” the officer may receive out of the Treasnry a portion 
or all of snch charges, for our statute fixes definitely and dif- 
ferently how the officer is paid. From any and all sources 
his compensation shall not exceed eight hundred dollars per 
annum. This committee can put no other construction on 
the Act. And this compensation must be paid, as we think, 
out of the Treasury, under such rules and regulations as the 
Governor shall direct. 

The Agent and Receiver went out of office on February 
26, 1872, and not being authorized to act any longer, their 
compensation ceased to run after that date. Having acted 
for about a year they were not permitted to receive compen- 
sation for more than a year—not more than eight hundred 
dollars. Receiver Tompkins, in his testimony, states that he 
and the Agent received for their services, during the whole 
_ time they acted, about forty-five hundred dollars each. The 
Agent, Henry St. Paul, in his testimony, states that from 
July, 1871, to June or July, 1872, he received from four 
thousand two hundred dollars to four thousand eight hun- 
dred dollars, and that this was all he ever received for his 
Services. 

The committee also reports herewith a substitute for 
House Bill No. „which was referred by the House of 
Representatives to this committee, and recommend that said 
substitute be passed. 

All of which is respectfully submitted. 

J. R. SATTERFIELD, Chairman, 
Lzsiiz E. BROOKS, 
Committee on the part of the Senate. 
Gro. W. TAYLOR, 
Jno. A. FOSTER, 
Committee on the part of the House. 
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